Navigation Committee

16 June 2005

Agenda Item No 12

 Boat Safety Scheme: Byelaws

Report by Waterways Safety Officer and Solicitor

	Summary: 
The views of the Committee are sought on the responses to the consultation as set out in the body of the report. Additionally views are welcomed on the proposed byelaws prior to their consideration by the full Authority, the proposed timetable as set out in section 4 and the continued role for the Boat Safety Scheme Working Group.


1
Background information

1.1
The main aim of the Boat Safety Scheme (BSS) is to minimise the risk of fire and explosion on boats.  A national scheme was introduced on the waterways managed by British Waterways and the Environment Agency in January 1997.  The Broads Authority has been seeking the necessary powers to introduce the Scheme for many years but has come up against a series of legal hurdles. A summary of the history of the Boat Safety Scheme (BSS) in the Broads is given in Appendix A.

2
Recent changes to the National BSS

2.1
Over the past two years the BSS has undergone a process of Standards Appraisal.  This has aimed to ensure that the Standards set out in the Scheme meet the perceived safety risk for third parties.  At the same time, the Standards specifically targeted at first party risk have largely been replaced by advisory guidance.

2.2
The new Scheme, implemented from 1 April 2005, also sought to remove the exemptions that were originally intended to aid older boats to achieve compliance.  It was argued that if the exemptions were applied to some boats and they still retained an acceptable level of safety, then it followed that the same exemptions could be applied as the level of acceptable safety for all boats.  As a result, the exemptions no longer appear as additions to the Scheme, but have instead been incorporated at a fundamental level into the new ‘32 requirements’ and also into the checking procedure used by the examiners/surveyors.

2.3
Whilst these new requirements have gone a long way to address the concerns in the Broads over the application of the scheme to traditional and particularly low freeboard craft, the Authority still retains the right to choose not to apply any of the checking procedures, though in each case a judgment would have to be made as to whether the safety requirements of the Authority were still being met.  At the same time, a fast track appeals process has been established at the national level, which will allow owners of craft to have their case reviewed where the craft does not comply with a particular checklist item, but the owner still feels that the craft complies in essence with the scheme.

2.4
Hire craft are still to be assessed against the original scheme.  This is because standards for hire craft will not be reappraised until the new MCA Hire Boat Code has been developed and its effect upon these craft within the scheme has been assessed.

3
Consultations

3.1
Formal consultation took place between September and December 2004 on the procedural/legal aspects of the BSS byelaws, resulting in a number of comments which have since been addressed and in a number of cases incorporated into the Byelaws.   

3.2
A brief summary of the main concerns raised:

· Concerns were raised over the extension of the BSS to include contiguous waters.

The majority of the BSSWG however took the view that there was a very real safety argument to back the call for the retention of this byelaw at present.  The BSS was initially developed to address the risks of fire and explosion within confined water spaces, particularly marinas and locks.  This combined with the wish to see all craft treated equally and that boaters having a right to expect a reasonable safety level for craft they moor alongside, makes this a powerful argument for its retention.

· Access to a vessel for inspection.

In the same way as a road vehicle MOT is only current at the time of the test, and that prosecutions can be brought if the police find the vehicle to have fallen below the safety standards required, the boat with a current BSS may also fall below the standards required.  Under these circumstances and with reasonable cause, an inspection of the vessel to ascertain its condition, and potential safety threat to others, is essential.

· The restriction of four visits for visiting yachts caused concern.

This restriction to four  visits will be dropped in favour of maintaining the maximum number of days visited per year at 28.  This is in line with the national scheme and similarly an ‘immediately dangerous boat check’ will be applied to a random selection of visitors.  The type of short visit licence obtained will determine the actual number of visits possible.

· Repairs/ modifications to vessels outside boatyards.

The Byelaws have been changed to allow repairs/ modifications to be carried out outside the boatyards.

3.3
A second formal consultation also took place in April and May 2005 on the 32 requirements for the Scheme.  The comments resulting from these have been considered by the BSSWG.

3.4
A brief summary of concerns raised:

	Comments received


	Authority response

	That an appeals panel be set up to ensure alignment with the RCD/ iso requirements.
	This will be done.

	Concerns were expressed that some of the standards had been lowered too far.
	The Authority considers that the requirements meet its responsibilities.

	Concerns were raised over the loss of the original section 11 exemptions.
	These exemptions have been a fundamental part of the new requirements.

	Information is not available about the new checking procedures for boat owners.
	The National Boat Safety Scheme office has yet to update its website, and produce the checking procedures for boaters.  At present the checking procedures are being tested by the examiners and should be available to the general public in July.

	Concerns were raised over the BSS being used as part of the new Hire boat Code.
	The Authority is working to ensure that the new Code will be realistic and that the BSS forms an integral part of that code.


3.5
A list of consultees is at Appendix B.

3.6
Comments of Parliamentary Agents:

3.6.1
Following the first consultation exercise and the making of a number of resulting amendments, the Solicitor put the revised draft Byelaws to Parliamentary Agents for their consideration.  In addition to making some minor changes to the drafting they have questioned whether the Authority's current byelaw making powers are wide enough to cover the following proposals in the draft Byelaws:

(i)
the application of the Byelaws to adjacent waters outside of the Authority's navigation area;

(ii)
the power to enter private land (Byelaw 13);

(iii)
the powers of the Standards Appeals Panel (Byelaw 14) to determine issues referred to it rather than make recommendations back to the Authority; and

(iv)
the power of the Authority to amend by resolution the boat standards to make them consistent with any changes in European or English law (Byelaw 18).

3.7
With a view to resolving these issues, the Parliamentary Agents are seeking to set up a meeting with the Department for Transport (as the confirming Government Department) with a view to the full Authority having clear advice by the time of its meeting on 29 July.  In each case, it is the view of the Working Group that these four provisions should be retained.  If the Department for Transport disagree then the proposals at paragraph (i), (ii) and (iv) would need to be dropped and the proposal in respect of the Standards Appeals Panel amended to take the form of recommendations back to the Authority.

3.8
A copy of the byelaws as currently drafted will be sent to members under separate cover.  (These are still being prepared).

4
Revised Timetable

4.1
Advice recently received from the Department for Transport did indicate that a provision enabling the Authority to phase in the Byelaws on a date or dates not specified in the Byelaws themselves would not be acceptable.  Consequently the Authority will have to take an opinion on the possible date to commence the phased introduction of the Scheme.

4.2
Although theoretically it might be possible to gain the necessary powers by 1st April 2006, it would be wise, in view of previous problems, to set the date at 1 April 2007.  This latter date also gives the boating public more time to prepare.

4.3
The revised timetable is therefore proposed as follows:

· Navigation Committee consider technical standards consultation feedback and agree draft byelaws (procedural/legal matters) – 16 June 2005.

· Broads Authority formally asked to make byelaws – 29 July 2005.

· Advertise byelaws and submit to Secretary of State, objection period – August/September 2005.

· Earliest possible confirmation by Secretary of State – January 2006 (depending on objections received).  

· Compulsory compliance and production of certificates to be introduced following the Confirmation.  Phased in from 1 April 2007 over 3 years.

5
Financial Implications 

5.1
The cost of processing the byelaws will depend on whether there is formal objection to them and whether any public enquiry is needed.  In the case of no objection the likely cost will be £1,500 - £2,000.  If there is some public objection which can be resolved without enquiry, it is likely to be £3,000 - £4,000.  If a public enquiry is needed the likely cost will rise to between £5,000 and £10,000.

Background papers:  
Boat Safety Scheme technical and administrative papers, correspondence etc. 

BMC reports 24/03/05, 22/01/05, 8/03/04

BSS January press release

Author:   

Jonathan Richardson/ Keir Hounsome

Date of report:

1 June 2005

APPENDIX A

History

Since 1983, the Great Yarmouth Port and Haven Commissioners Code of Practice has existed as a voluntary ‘Boat Safety Scheme’.  This covers much of the same standards as British Waterways’ (BW) and the Environment Agency’s (EA) Boat Safety Scheme which they introduced on their waterways in January 1997.  This scheme principally consolidates and rationalizes various safety requirements previously in existence for many years on the two organizations’ waterways as well as introducing some new ones.

The principal aim of the Boat Safety Scheme (BSS) is to minimize the risk of fire and explosion on boats.  Home office figures indicate that the fire brigade attends an average of 88 fires per year on inland waterways.  About 26 people, including children, are injured each year and fatalities occur every year as a result of fire and explosion incidents.

The Boat Safety Scheme in the Broads

The BW and EA Scheme was used as a basis for the development of the Broads Authority’s new scheme.  The only significant change from its voluntary Code of Practice was to have been its compulsory introduction from April 2000.  The need for this was the Authority’s perception that incidents, threatening life and property on the Broads, have occurred because guidance in the code had not always been applied.  Under the compulsory scheme, owners would have had the option to self-certify the compliance of their own boats, which would have then been subject to periodic inspection by the Authority to check compliance.

In January/February 1999, a letter from the Chairman of the Navigation Committee was sent to every registered toll payer.  This letter explained some recent changes in the introduction of the BSS.  The publication of the Broads Authority’s new standards had resulted in an approach by the other authorities to see whether we could work towards harmonization of the standards.   Discussions were held with representatives of the British Waterways/ Environment Agency schemes, and at a meeting of the Boat Safety Scheme Working Group in December 1998 the recommendation was made to postpone the date of introduction of a new harmonized scheme to 2005.

This recommendation was then referred back to the Navigation Committee meeting on 28 January 1999, which in turn recommended that the Authority adopt it.

The Authority considered the matter at it’s meeting of 5 February 1999, and adopted the recommendations.

A decision that compulsory testing to check compliance with the scheme would not be introduced before 2005 (or possibly within 5 years of the date of introduction of the scheme which had not been determined at the time) was taken in the early 90’s following a public meeting.  The option of self-certification was dropped as a compromise to achieve harmonization (BW and EA had been opposed to the idea) and due to the earlier undertakings given it was felt that we could not require mandatory testing before 2005.

Formal consultation took place between September and December 2004 on the procedural/legal aspects of the BSS byelaws, resulting in a number of comments that have  been addressed.   The byelaws have currently been modified to take into account the concerns raised.

Formal consultation took place in April and May 2005 on the 32 requirements for the Scheme.

APPENDIX B

	CONSULTATION LIST



	A V Trade Supplies
	City College

	Acle Sailing Club
	Classic Leisure Cruisers

	Alexander Cruisers
	Classic Marine

	Alpha Craft
	Classic Restorations

	Anglia Yacht Brokers
	Cleveland Boatyard

	Aquafibre Ltd
	Coldham Hall Sailing Club

	ASAP Supplies
	Conrad Natzio Boatbuilder

	Aston Boats (Beccles)  Ltd
	Coral Services

	Attree Estates Ltd
	Corvette Marine

	Awayday Boat Hire
	Cox Boatyard

	B T Boats
	Creative Marine

	Bank Boats
	CUS Marine Ltd

	Barnes Brinkcraft
	Dayboat Owners Association

	Beccles Boat Care
	Dilham Boating Club

	Beccles Sailing Club
	Downtide Marine

	Bees Boats
	Draymoulds Ltd

	Bell Boats Ltd
	DTI

	Bittern Owners Association
	E C Landamore and Co Ltd

	Boat Safety Scheme
	East Anglian Cruising Club

	Boatshed Norfolk
	East Coast Diesels

	Boulter Marine Services
	Eastern Electricity

	Brancaster Boats
	Eastick's Yacht Station

	Bridgecraft
	Eastwood Marina

	Brimbelow Engineering
	Eastwood Whelpton Ltd

	Brister Craft
	Electro Seriographic Products

	British Marine Federation
	Ellis Frost Marine Ltd

	British Waterways
	Environment Agency

	Broadland Boat Owners Club
	Environment Agency

	Broadland Holiday Village Ltd
	Fairhaven Garden Trust

	Broadland Riverine Boatcraft Ltd
	Falat Dinghy Services

	Broads Boats
	Fen Craft Ltd

	Broads Hire Boat Federation
	Ferry Boatyard Ltd

	
	Fineway Cruisers

	Broadwater Boats
	George Hewitt Boat Builders

	Brundall Angling Centre
	George Prior Engineering Ltd

	Brundall Gardens Marina
	George Smith and Sons

	Brundall Motor Yacht Club
	Glaven Valley Boats

	Buccaneer Boats
	Gorleston Marine

	Buckenham Sailing Club
	Great Yarmouth & Gorleston Sailing Club

	Bure Marine
	Great Yarmouth Port Authority

	Burgh Castle Yacht Station
	Griffin Marine

	Burnham Overy Boathouse Ltd
	Guardian Fire

	C & C Design Ltd
	H E Hipperson Ltd

	C J Broom and Sons Ltd
	H Q Fibre Products Ltd

	Paul Robinson, c/o Pheonix Fleet Ltd
	H W Richmond and Son

	Camelot Craft
	Haines Marine Construction

	Castle Craft
	Harbour Cruisers

	CC Marine
	Harbour Marine Services Ltd

	Chairman, IWAAC
	Hardy Marine Ltd

	City Boats
	Herbert Woods

	Hickling Broad Sailing Club
	NJC Day Boats

	Highcraft
	Norfolk and Suffolk Boating Association

	Horizon Craft
	Norfolk Broads Direct Ltd

	Horning Sailing Club
	Norfolk Broads Yacht Club

	Horning Pleasurecraft t/a Horizon Craft
	Norfolk Broads Yacht Co Ltd

	Inland Waterways Amenity Advisory Council
	Norfolk Heritage Fleet Trust

	Inland Waterways Assoc (Norwich)
	Norfolk Marine

	Inland Waterways Association
	Norfolk Wherry Trust

	International Boatbuilding Training Centre
	Norfolk Wildlife Trust

	J & L Marine Services
	Norfolk Yacht Agency

	J B Boat Sales
	Norfolk Yacht Agency

	J Cole Marine Services Ltd
	Northern Rivers Sailing Club

	J McKee and Partners Ltd
	Norwich  Frostbite Sailing Club

	J S Engineering
	Oceanteam 2000 Ltd

	J W Automarine
	Oulton Broad Day Boats

	J W R Cracknell
	P G & R A Ford t/a Stephen Ford

	James Case Boatbuilder
	Pacific Cruisers (Loddon) Ltd

	Jeckells Sails Ltd
	Paul Wright Mouldings Ltd

	John Broom Boats
	Pegasus Yachts

	John Williams Boats
	Pheonix Fleet Ltd

	Johnson’s Yacht Station
	Porter and Haylett Ltd

	JPC Ltd
	Princess Cruisers

	Justoby Marine Services
	QA Services

	King Line Cruisers
	R Petit de Manage Ltd

	Kingfisher Cruisers Ltd
	Richards (Shipbuilders) Ltd

	Kingsley Farrington
	Richardson Group

	Kirklands Ltd
	River Cruiser Class

	Knights Creek
	Rollesby Broad Sailing Club

	LBS Engineering Co Ltd
	Royal Norfolk and Suffolk Yacht Club

	LEC Marine (Lowestoft) Ltd
	Royal Yachting Association

	Leisure Accessories Ltd
	Royall and Son Ltd

	Leisure Owners Association
	Russell Marine (Acle) Ltd

	Loddon Boatyard
	Sabena Marine

	Long Stratton Marine
	Sandersons Marine Craft Ltd

	Ludham Bridge Boat Services Ltd
	Seaglaze Marine Windows Ltd

	Ludham Marina 
	Seletar Services (BG)

	Ludham Marine (Holding) Ltd
	Sheringham Caravans Ltd

	M R Marine/Thurne Boatbuilders
	Silverline Marine

	Maffett  Cruisers
	Skipjack Marine Craft

	Marine and Offshore Consultants Ltd
	Small and Co (Marine Engineering) Ltd

	Marine Engineering
	SMS

	Marine Power Engineering
	South River Marine

	Marine Tech
	Southern River Steamers

	Maritime and Coastguard Agency
	Olaves Marina

	Martham Boatbuilding & Development Co Ltd
	Markwell Ltd

	Maycraft Boat Services Ltd
	Summer Craft

	Mermaid Yard
	Sutton Staithe Boatyard Ltd

	Mobility Coach Hire t/a Broadland Passenger Craft
	Swains International Plc

	Moonfleet Marine Ltd
	Swallowtail Boatyard

	Moore and Co
	Swancraft Cruisers

	Nancy Oldfield Trust
	The Quays

	Snowflake Sailing Club
	Topcraft Cruisers

	Native Yacht Co Ltd
	Trend Marine Products

	Neatishead Boatyard
	UK Fender Care Ltd

	V J Pratt and Sons
	Waveney Valley Boats

	Viking Boats
	Wayford Park River Holidays

	Vintage Wooden Boat Association
	Wherry Arch Account

	W J Marine Analytical Services Ltd
	Wherry Boats

	Walklin Cruisers
	Wherry Yacht Charter Trust

	Walton Marine Sales
	Whispering Reeds Boats Ltd

	Walton Marine Sales
	Woods Dyke Boatyard Ltd

	Waterside Marine Sales Ltd
	Woods End Public House

	Watts and Hewett
	Wroxham Boats

	Waveney & Oulton Broad Yacht Club
	Yare Sailing Club

	Waveney One Design
	Yare Valley Sailing Club

	Waveney River Centre Ltd
	Yarmouth Stores Ltd

	Waveney River Tours Ltd
	


	Mr C Bettell

Steven J Blake

John Brinded

Mr L R Buck

Cedric Clayton

Mr A D Cook

Charlotte De Greef

Mr P Duffield

Mr N Dunn

Mr R Durrant

Mr G Easter

Michael Franklin

Stuart Franklin

Dr L M Gosling

Mr N A Gower

Mr A Griffiths

Stuart Harper

Mr B Hill


	Gary S Holmes

Mr L C Howard

Mrs Judith King

Andrew Layt

Mr R A Matthews

Mr T B
Murray

Mr M D Neville

John E Parker

Tania D M Povall

Mr A J Randall

GB & A D Russell

Mr R Smith

Alan F Staples

Mrs S T Thomson

Mr A D Truman

Carol Wells

Mr A Wolstenholme




Plus all Parish Councils in Broads Authority Executive Area.
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